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[The following proposed amendments by re-writing assume
the basic soundness of the general principles on which the Tentative
Draft No. 1 is founded. But the proposed amendments.are deemed
desirable for' two purposes, viz.:
(1) to make clearer, for purposes of discussion and amendment, certain issuable details already shown in the First Draft;
and
(2) to add tentative proposals of several details which
must be explicitly included in any workable law.
These proposals are founded mainly on the experience already recorded in the Proceedings of the Internatibnal Commission on
Private Aerial Law, where precisely the same issues have been
studied and debated during the last ten years.
Accordingly, the text and numbering of the Tentative Draft
No. I are here preserved, shown on the right-hand side of the page,
and the proposed amended text is shown on the left-hand side of the
page, using the same section numbers expanded and marked with
letters A, B, etc.
Also for further clarity, the independent divisions of the Aviation Liability Act are here made into six Titles, with the distinct
headings, I, Liability for Injuries to Persons and Property on the
Ground; II, Liability for Injuries to Passengers and Goods Carried; III, Liability for Collisions, etc.-J. H. W.]
CONTENTS
As Re-Written
Sect. 1. Definitions.
Title 1. Liability for Injuries

Tentative Draft No. 1
Sect. 1. Definitions.

1. Presented to the American Law Institute at its annual meeting In
Washington on May 8, 1937, and to be presented to the National Conference
at its annual meeting in Kansas City on September 20, 1937..
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Caused to Persons and Property on the Land.
Sect. 2-A. Scope of the Title.
Sect. 2-B. Basis of Liability.
Sect. 2-C. Excuses.
Sect. 2-D. Amount of Compensation.
Sect. 2-E. Suits not under this
Act.
Title II. Liability for Injury or
Death of Passengers and for
Damage or Loss of Passengers
or Goods.
Sect. 3. Aircraft Carrying Passengers for Compensation.
Sect. 3-A. Scope of this Section.
Sect. 3-B. Basis of Liability.
Sect. 3-C. Excuses.
Sect. 3-D. Amountof Compensation.
Sect. 3-E. Agreements.
Sect. 4. Aircraft Not Carrying
Passengers for Compensation.
Sect. 5. Liability for Baggage
and Personal Effects.
Sect. 5-A. Loss or Damage.
Sect. 5-B. Specification of
Value.
Sect. 5-C. Delay.
Sect. 5-D. Liability for Goods
Shipped.
(1) Scope.
(2) Loss or Damage.
(3) Specification of Value.
(4) Connecting Carriers.
(5) Suits against Connecting
Carriers.
Title III. Collision of Aircraft.
Sect. 6-A. Scope of Title.
Sect. 6-B. Basis and Amount
of Liability.
(1) Basis of Liability.

Tentative Draft No. 1
Sect. 2. Liability for Injuries
to Individuals and Property
on the Land.

Sect. 3. Liability for Injury or
Death of Passengers;Aircraft
Carrying Passengersfor Compensation.

Sect. 4. Aircraft Not Carrying
Passengers for Compensation.
Sect. 5. Liability for Baggage,
Personal Effects, and Goods.

Sect. 6.

Collision of Aircraft.
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(2) Standard.
(3) Amount.
(4) Concurrent Negligence.
(5) Owner's Action against
Owner.
(6) Passenger's Action against
Owners.
(7) Shipper's Action for
Goods.
(8) Passenger's Baggage.
Sect. 7. Assumption of Liabilities.
Title IV. Procedure in Litigation.
Sect. 8. Service of Process on
Non-Residents.
Sect. 9. Procedure for Enforcing Liability.
Sect. 9-A. Joinder of Claims.
Sect. 9-B. Suits in Other Jurisdictions.
Sect. 9-C. Arbitration.
Title V. Insurance.
Sect. 10-A. Aircraft Record of
Insurance.
Sect. 10-B. Insurance Required.
(1) Exhibit of Policy.
(2) Kinds of Liabilities Covered.
Sect. 10-C. Approved Insurance.
(1) Certified Assets.
(2) Aggregate Risks.
(3) Amount of Aggregate.
(4) Form of Policy.
Sect. 10-D. Renewal of Insurance.
Sect. 10-E. Display of Insurance Notice.
Sect. 10-F. Suits.
Title VI. Death Claims.
Sect. 11. Claims based upon
Death.
(1) Party.

Tentative Draft No. 1

Sect. 7. Assumption of Liability.

Sect. 8. Service on Process on
Non-Residents.
Sect. 9. Procedure for Enforcing Liability.

Sect. 10.
sory.

Insurance

Compul-

Sect. 11. Distribution
of
Amounts Recovered for
Death.
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(2) Distribution.
(3) Priority.

Tentative Draft No. 1

AN ACT
Defining the liability of the owners and operators of aircraftfor
injury or damage inflicted thereby to persons or property; and to
make uniform the law with reference thereto.
Be it enacted, etc.

Section 1.

[Definitions.]

[N. B. All definitions to be
the same as in Tentative Draft
No. 1, except the following:]
(bb)
"Navigator" means the
pilot or other person directing
the movements of the aircraft
when in flight, and in a crew of
two or more persons, the one
who has the authority to direct
such movemeots.
(c)
"Operator" means the
person who is liable under the
provisions of this Act, subject to
the following distinctions:
(1) The owner of the aircraft is deemed to be the operator, unless either
(a) By the owner's act,
whether through lease or mortgage or other security title, or
by act of the law, the entire
right to possession and control
of the aircraft and its personnel
has been transferred for a limited period to another person;
or
(b) Without the owner's
consent, the possession and control of the aircraft has been
taken by a third person.

Section 1. [Definitions]--Unless the context indicates a contrary intention, when used in
this act:
"Aircraft" means any
(a)
contrivance now known or hereafter invented, used, or designed for navigation of or flight
in the air.
(b)
"Land" means the surface of the earth, and includes
both ground and water.
(c) "Operator" means the
individual (ordinarily the pilot)
who is in direct physical control
of the movement of aircraft
during or incidental to flight.
(d) - "Owner" means the person whose consent is necessary
for the operation of an aircraft.
The person in whose name an
aircraft is registered with the
Department of Commerce of the
United States shall be prima
facie the owner thereof. Unless he is the person actually
causing the aircraft to be operated, the holder of the title shall
not be deemed the owner during
a bona fide lease or bailment to
another, nor shall a mortgagee,
conditional seller, trustee for
creditors, or other person having a security title only, be
deemed the owner. A person
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(2) In the cases of par. a shall not be deemed the owner
and par. b above, such third if the aircraft has been taken
person is deemed to be the oper- from his possession without his
consent or acquiescence.
ator.
.(e) "Passenger" means any
(3)
No contract between the
owner and a third person trans- person in, on or boarding an airferring control as in par. a shall craft for the purpose of riding
be effective to transfer the lia- therein or alighting from the airbilities imposed by this Act craft following a flight or atuntil the transferee has satisfied tempted flight therein, excludthe requirements of Title V as ing, however, any person operating the aircraft as a pilot or
to insurance.
serving as a member of the crew
(d) "Owner" means
(1) The person in whose of the aircraft.
(f) "Person" means any inname an aircraft is registered at
dividual
or any corporation or
the Department of Commerce of
other
association
of individuals.
the United States, or in the corresponding department in any
representa(g) "Personal
foreign country;
tive" means executor, admin(2) Or, if not so registered, istrator, dependent, guardian, or
the person whose name the air- any other person entitled by
craft is registered at the ......
statute to maintain an action for
Department in this State;
.another's injury or death, or en(3)
Or, if not so registered, titled, either at common law or
the person having full title to by statute, to recover for damthe aircraft.
age to another's property.
(h) "Public aircraft" means
(h) "Public aircraft" means
an aircraft used exclusively in an aircraft owned or operated by
the governmental service.
the government of a foreign nation, of the United States, of
[Comment: This definition
is fixed by the Air Commerce the District of Columbia, or of
Act of 1926, sec. 9. The defini- any State, Territory, or insular
tion in the Uniform Aeronau- possession of the United States,
tical Regulatory Act is the same, while in use for an essentially
governmental purpose.
but more detailed.]
(i) Unlesss the context indicates a contrary intention, the
singular shall include the plural
and the masculine gender shall
include the feminine and neuter
genders.

JOURNAL OF AIR LAW
TITLE I.

LIABILITY FOR INJURIES CAUSED TO PERSONS AND
PROPERTY ON THE LAND

As Re-Written
Scope of the
Section 2-A.
Title.
The provisions of this Title
shall be applicable
(1)
[Kind of Craft.]
To
any aircraft except a public aircraft
(2)
[Where Injured.] And
to any injury done within this
State
(3)
[Whose Injury.]
To
any person or property on the
land thereof
(4) [Cause of Injury.] By
the ascent or descent or by the
attempt to ascend or descend or
by the flight or other movement
of such aircraft, or by the falling or dropping of any object
therefrom.
[Comment. For the points
underlined in opposite column,
viz., ownership, basis of liability, party's misconduct, see Sect.
2-B, 2-C. For representatives'
action, see Sect. 11-A.]
(5) [Non-Applicable.] But
this Title shall not apply to injury done to person or property
(a) of employees of the
owner of the aircraft
(b) or, of passengers or shippers as provided in Title II.
Sect. 2-B. Basis of Liability.
For injury done as provided in
Sect. 2-A.
(1) [Who Liable] the owner of the aircraft shall be liable
(2)
[Basis of Liability] re-

Tentative Draft No. 1
Section 2. Liability for Injuries to Individuals and Property on the Land.
(a) For injuries within this
State
to individuals or property on the
land
the owner of any aircraft except
a public aircraft

shall be liable regardless of
negligence
to those or to the personal representatives of those injured in
persons or property
by the ascent or descent or attempt to ascend or flight or
other movement of an aircraft,
or by the falling or dropping
of any object therefrom
unless the injury was caused by
the wilful misconduct of the party injured, as follows.
[See Section 2 (b).]
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gardless of negligence of himself or his agents.
Sect. 2-C. ExcuSes. No liability. shall be incurred if the
injury was caused
(1) by the wilful misconduct
[or the gross negligence] of the
party injured in person or property
(2) [or, by the malicious act
of a third person not being in
the aircraft.]
[Comment. The air carriers
will propose Clause 2.]
Section 2-D.
Amount of
Compensation. The amount of
compensation payable for a liabilitv incurred under this Title I
shall be as follows:
(I) Persons. (1) [Individual Maximum.] For personal
injury or death of any one person, to the extent of the actual
damage suffered, but not exceeding ten thousand dollars.
(2)
[Plural 'Maximum.] For
personal injury or death of
more than one person caused in
any one accident, not exceeding
a maximum amount scaled according to
(a) the horsepower of the
aircraft.
[aa. The seating capacity of
the aircraft.]
[aaa. The weight of the aircraft] as follows:
(Horsepower scale, as in
Tentative Draft No. 1.)
(b)
[Allotment.] In case of
plural claims, as provided in
par. (a), where the total actual
damage exceeds the maximum

Tentative Draft No. 1

Section 2 (1), (2), (3).
(The owner shall be liable)
(1) For personal injury or
death, to the extent of the actual
damage.
but not exceeding ten thousand
dollars
and not exceeding maximum
amounts varying according to
the horse-power of the aircraft
for injury to or death of any
number of individuals in any
one accident, as follows:
Horsepower
Max. Amt.
200 or less ............
$20,000
201 to 300 ............
30,000
301 to 500 ............. 50,000
501 to 900 ............
90,000
901 or more ...........
100,000

[Lacking in' Tentative Draft
No. 1.]
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allowable, the verdict or finding
shall allot the total amount between the claimants in proportion to the actual damage respectively suffered,
[Priority], giving prior(c)
ity to claims for personal injury
and death over claims for damage to property, whenever the
maximum amount is not sufficient to satisfy claims of both
classes.
(II) Property. (3) [Individual Maximum.]
For damage to property of any
one person, to the extent of the
actual damage suffered, but not
exceeding five dollars for each
pound of the weight of the aircraft fully loaded; nor one hundred thousand dollars in all.
(4) [Plural Maximum.] For
damage to property of more than
one person caused in any one accident, at the same rate, but not
exceeding a maximum of one
hundred thousand dollars in all.
(a)
[Allotment; a similar
provision to Persons 2 (b)
above.]
(III) Proof, etc.
(Same as in Tentative Draft
No. 1.)
Section 2-E. Suits not under
this Act.
(1) [Action based on Negligence.] This Title shall not be
deemed to take away any cause
of action otherwise existing for
injury caused by negligence in
the operation of aircraft to persons or property on the land,

Tentative Draft No. 1

[Lacking in Tentative Draft
No. 1.]

(2) For property damage, to
the extent of the actual damage

but not exceeding five dollars
for each pound of weight of the
aircraft fully loaded.

and not exceeding a maximum
of one hundred thousand dollars.
[Lacking in Tentative Draft
No. 1.]

(Section 2) (b).
(Proof of Horsepower
(3)
or Weight.) (No change.)
(c) Any person or his personal representative may elect;
notwithstanding the provisions
of this Section, to seek to recover from the owner of the
aircraft for negligence resulting
in injury to individuals or property on the land.
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(2) But in any proceeding
for a claim alleging such a cause
of action, the negligence, of the
owner of the aircraft or his
agents must be affirmatively
proved by the claimant.

(3)
And the filing of suit
for such a cause of action shall
be deemed an election to waive
the right and the remedy provided by this Title.
TITLE

II.

Tentative Draft No. 1
but in any proceeding to impose
liability otherwise than under
this Section such person or his
personal representative must
prove affirmatively the cause of
the accident and that it was
caused by the negligence of the
owner or of his agent.
[Lacking in Tentative Draft
No. 1.]

LIABILITY FOR INJURY OR DEATH OF PASSENGERS

AND

FOR DAMAGE OR Loss OF BAGGAGE OR GOODS

Sect. 3. Aircraft Carrying
Section 3. Liability for InPassengers for Compensation.
Jury of or Death of Passengers.
3-A. Scope of this Section. -Aircraft Carrying Passengers
The provisions of this Section for Compensation.
(a) Except as provided in
shall be applicable
Sub-section (b) of this Section.
(1) [Kind of Craft.] To the owner of aircraft carrying
any aircraft carrying passengers passengers for compensation
for compensation
[?or, to aircraft of any airline regularly carrying passengers for compensation?]
(2)
[Where injured] and to shall be liable regardless of
negligence for injury within this
any injury suffered
State.
(a) within this State
(e) or without this State if
the contract of carriage was
made within this State
(3)
[Whose Injury.]
By injury to a passenger, or death
resulting therefrom.
any passenger of that aircraft
[Here see Definitions, Sect. 1,
(4) [Time of Injury] after
"Passengers,"
which is too
flight begun and before flight
broad]
ended
(5) [Causeof Injury.] From from any cause.
whatever cause, except as stated
in Sect. 3-C.
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Sect. 3-B. Basis of Liability.
For injury suffered as provided
in Sect. 3-A
The
(1)
[Who Liable.]
owner of the aircraft shall be
liable
(2)
[Basis of Liability] regardless of negligence of himself or his agents.
Sect. 3-C. Excuses. No liability shall be incurred if the
injury or death was caused
(1) by the wilful misconduct
[or the gross negligence] of the
passenger himself
[(2) or by the malicious act
of a third person not being in
the aircraft].
[Comment. The air carriers
will propose Clause 2.]
Amount of
Section 3-D.
Compensation. The compensation payable for a liability incurred under the foregoing sections of this Title II shall be
(1) to the extent of the actual
damage,
(2) but only to the folllowing
maximum amounts:
(3)
[Individual Maximum.]
[Death or disability schedules.]
[As in Tentative Draft No.
1.]
[Plural Maximum.] For
(4)
personal injury or death of
more than one person caused in
any one accident, the total
amount payable shall not exceed the following maximum:
[Comment. Such maximum
is equally desirable here as in
Title I.]

Tentative Draft No. 1

(The owner of aircraft.)

(Regardless of negligence.)
Unless the injury or death
shall be shown to have been
caused by the wilful misconduct
of the passenger who or whose
personal representative is making claim.

(Sect. 3 (a).)
A passenger or his personal
representative shall be limited in
following
to the
recovery
amounts:

For death, permanent disability, etc., . . . $10,000.
To permanent loss of the use
of one hand, $5,000, etc., etc.
[Lacking in Tentative Draft
No. 1.]
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Sect. 3-E. Agreements.
(1) [Limiting Agreements.]
No agreement between carrier
and passenger shall be valid
which purports
(a) to lessen the maximum
amounts payable as above provided,
(b) or to limit the basis of
liability to negligence,
(c) or, to impose conditions
of liability other than those
herein provided.
(2) [Enlarging Agreements.]
(a) A carrier subject to this
Section 3 may elect to establish
a higher schedule of compensation for injury or death, scaled
according to the rate of compensation for carriage.
(b) Such higher schedule of
amounts shall be payable on the
same basis of liability as provided in Sections 3-B and 3-C,
for claims recoverable under this
Title II.
(3)
[Record
of
Agreements.]
[Same as in Tentative Draft
No. 1.]
Sect. 4. Aircraft Not Carrying Passengers for Compensation.'

[Same
No. 1.]

as

Tentative

Draft

Section 5. Liability for Baggage and Personal Effects.

Tentative Draft No. 1
Sect. 3 (b).
(b) Any agreement to lessen the liabilities imposed by this
Section shall be void as applied
to injuries Within this State or
death resulting therefrom.

[Lacking in Tentative Draft
No. 1.]
[Lacking in Tentative Draft
No. 1.]
Any owner of an aircraft
carrying passengers for compensation through or within this
State may elect to establish a
higher schedule of liabilities for
injury or death which will vary
according to the rate of compensation paid.
In such event the owner shall
be liable regardless of negligence
in the amounts stipulated in
such schedule according to the
higher rate paid.
(c) Any owner of aircraft
who has established, etc., etc.,
shall keep a record, etc., etc.,
and shall furnish to every passenger, etc., etc.
Section 4. Aircraft Not Carrying Passengers for Compensation. The owner of aircraft
not carrying passengers for
compensation

.

.

.

[is liable

like owner of automobile] etc.
Section 5. Liability for Baggage, Personal Effects [and
Goods] [Provisions for Goods
is here omitted. See Section
5-D].
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5-A. Loss or Damage.
(1) [Kind of Carrier.] The
owner of. aircraft carrying passengers for compensation.
(2)
[Basis
of Liability]
shall be liable regardless of
negligence of himself or his
agents.
(3)
[Kind of Damage] for
loss of or damage to a passenger's baggage or clothing or
other effects on his person.
(4) [Time] occurring after
flight begun and before flight
ended
[ ?or, after being delivered to
the custody of the owner's agent
at an airport?]

Tentative Draft No. 1
(a)
. . . The owner of aircraft carrying passengers for
compensation . . .
shall be liable
negligence.

regardless

of

for loss of or damage to baggage or personal effects.

[Lacking in Tentative Draft
No. 1.]

(5) [Amount]. in the
amount of the loss or damage
actually incurred, but not exceeding the amount specified in
Sect. 5-B.

in the amount of the loss actually proved by the person entitled to collect damages, but
not exceeding the value specified.

5-B. Specification of Value.
(1) [Written Specification]
(same as in Tentative Draft
No. 1).

(Section 5.)
(a)
Before the commencement of the flight the owner of
the aircraft shall provide the
passenger with a blank on which
the passenger shall specify in
writing the actual value of the
passenger's baggage and the
clothing and other effects on his
person.
and the passenger shall not
thereafter be permitted to claim
that the baggage or personal effects were of a higher value.

(2)
[Limit of Recovery]
and in case of loss or damage
no higher amount shall be recoverable, except as provided in
par. (6) of this Section 5-B.
(3)
[Refusal] (same as in
Tentative Draft No. 1).

(b)
The owner of the aircraft may refuse to carry any
passenger unless, etc., etc., etc.
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(4) [No Limitation] (same
as in Tentative Draft No. 1).

Tentative Draft No. 1
(c) Upon the failure of the
owner to obtain from the passenger, etc., etc., etc.

(5) [Higher Valuation]
(same as in Tentative Draft
No. 1).

(d) The owner of the aircraft may establish and collect
rates according to the value of
the baggage and person effects,
as specified in writing by the
passenger, the minimum rate
being based upon baggage and
personal effects of the value of
$100.

(6)
[Higher Recovery.] In
case of a higher value specified
and paid for as in par. 5, a recovery may be had, on the basis
of the liability provided in Sect.
5-A, for actual loss or damage
not exceeding the amount specified, but in no case exceeding
25,000 dollars per passenger.
Sect. 5-C. Delay.
For delay in the delivery of
baggage taken into custody at
the airport by the owner of the
aircraft and not received by the
passenger upon landing, the
owner of the aircraft shall be
liable, on the basis of negligence of himself or his agents,
to the amount of the actual damage, but not exceeding the
amount specified in Sect. 5-B.
[Comment. Does not this last
clause make the whole provision
futile for the passenger?]
Section 5-D. Liability for
Goods Shipped.

[Lacking in Tentative Draft
No. 1.]

(Sect. 5.)
(f)
For delayin the delivery
of baggage

the owner of the aircraft shall
be liable for negligence
to the person entitled to collect
damages
to the extent of the actual loss,
not exceeding the value specified.

Sect. 5. Liability for Goods
[included with baggage, governed by same rules; but should
be separately treated].
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(1) [Scope.]
This Section 5-D shall apply
(a) to the owner of any aircraft carrying goods, other than
baggage, for compensation;
(b) and to any person undertaking for compensation to forward goods by aircraft for a
whole or a part of the distance
to be traversed;
hereafter
termed "aircraft agency."
(2)
[Loss or Damage.] Such
aircraft owner or agency shall
be liable, if negligent,
(a) for loss or damage of
goods received for carriage,
(b) occurring after receiving
custody of the goods and before
delivery to the consignee or the
next carrier,
(c) in the amount of the loss
or damage actually incurred, but
not exceeding the amount specified in Par. (3) of this Sect.
5-D.

Tentative Draft No. 1

(Sect. 5-D.)
(3) [Specification of Value.]
The provisions of Sect. 5-B as
to specification of value for baggage carried, shall be applicable
also to the carriage of goods by
an aircraft owner or agency,
subject to the following particulars:
(a) [Party.]
The person
first accepting the goods for
carriage, whether owner or
agency, shall be the party to
whom the provisions of Sect.
5-B apply.
(b)
[Liability.] In case of
a higher value specified and

[Lacking in Tentative Draft
No. 1.]
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paid for, the recovery being on
the basis of 'absolute liability regardless of negligence, the provisions of Sect. 3-E, as to agreements of limitation, shall be
applicable.
(c)
[Amount.] The amount
payable for loss or damage of
goods shall in no case exceed
(1) for any one shipper, the
sum of $25,000;
(2) and where the goods of
two more shippers are lost or
damaged, the sum of $100,000,
such amount to be apportioned
between them according to the
values paid for.
(Sect. 6-D.)
(d)
[Way Bill.] The waybill given on receipt of goods
shall explicitly state whether the
goods are received on the liability basis of par. (2) or par.
(3) of this Sect. 5-D.
(4) [Connecting Carriers.]
(a)
[Liability.] For a loss
or damage alleged to have occurred after transfer of the
goods from one carrier to another, the liability shall be determined as follows:
(1) If, the goods were re-ceived with a specification of
higher value as in par. (3) (b)
of this Section, the receiver,
whether owner or agency, shall
be liable for loss, regardless of
where it may have taken place'
(2) If the goods were received without specification of
higher value, the receiver shall
have the burden of proving that

Tentative Draft No. 1

[Lacking in Tentative Draft
No. 1.1
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the loss or damage took place
after transfer from his custody
to that of the agreed connecting
carrier.
(Sect. 5-D..)
[Suits against Connect(5)
ing Carriers.)
(a)
[Consignee.] Either the
consignor or a consignee entitled to delivery may maintain
an action against any carrier
liable under the foregoing provisions of this Section 5-D.
[Connecting Carrier.] A
(b)
connecting carrier receiving the
goods but not a party to a specification of higher value as in
par. (3) of this Sect. 5-D shall
be liable only on the basis of
negligence as provided in par.
(2) of this Sect. 5-D.
The con(c)
[Joinder.]
signor or consignee may join in
the suit any or all of the carriers
over whose route the goods were
billed to pass.
(d)
[Contribution.] A judgment of liability in an action
against a person accepting the
goods with specification of
higher value as in par. (3) of
this Sect. 5-D shall entitle such
person to contribution or reimbursement from a connecting
carrier by whose negligence the
goods were lost or damaged.
TITLE

III.

Tentative Draft No. 1

[Lacking Tentative Draft No.

1.]

COLLISION OF AIRCRAFT

Sect. 6-A. Scope of Title.
The provision of this title
shall apply
(1) [Kind of Craft] to any

Section 6. Collision of Aircraft.
(a) (any aircraft)
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aircraft, not a public aircraft,
(2)
[Kind of Injury] and
to any damage or loss of property, or any injury or death, of
an owner, employee or passenger of another aircraft, or
shipper of goods therein
(3)
[Cause] caused by collision of such aircrafts

Tentative Draft No. 1
damage injury or death
caused to the owner, operator
or passenger of another aircraft
or to the shipper of goods on
another aircraft damaged or
destroyed
caused by collision

(4)
[Where] within t h i s
State after flight begun and before flight ended,

within this State on land or in
the air

(5) [Exception] Except as
otherwise in this Title provided

except as otherwise in this Section provided

Sect. 6-B. Basis and Amount
of Liability.
(1)
[Basis of Liability.]
The basis of liability of the
owner of an aircraft for damage injury or death as provided
in Sect. 6-A shall be negligence
on the part of such owner or his
agent
(a) either in the inspection or
equipment of the aircraft in respect to airworthiness

Section 6.
(a) The liability of the owner
or the operator of one aircraft
• . .[to the owner, operator,
passenger, or shipper of another
aircraft]

(b) or in the navigation
thereof.
(2)
[Standard.] In the determination of negligence, there
shall be taken into consideration
(a) The air traffic rules
prescribed by the Federal Secretary of Commerce and by the
[Aeronautic Commission] of
this State,
(b) And any general principles (such as that of last clear
chance, illegality of acts, etc.)
in force in this State and applicable to air navigation.

shall be determined by the rules
of law applicable to collisions
on land.
[Comment: (1) It is impossible to know just what this
means; and
(2) Rules applicable to automobiles, railroads, pedestrians,
have no applicability to aircraft.]
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(3)
[Amount.] The maximum amount of compensation
payable shall be determined on
the same scale as provided in
Sect. 2-D.
[Comment. Is not such a
maximum amount necessary?]
(Sect. 6-B.)
(4) [Concurrent
N e g l igence.] If the collision is found
to be due to the negligence of
two or more of the aircraft colliding, the owner of each aircraft shall be liable
(a)
[Amount] only in an
amount of the total damages
proportionate to the degree of
his negligence,
(b) and if the respective degrees of negligence cannot be
established, then in the amount
of an equal one-half of the total
damages.

(c)
[Kind of Injury.] But
the foregoing limitation shall
apply only to damages awarded
for injury to another aircraft
or to goods or baggage shipped
on another aircraft, and not to
damages awarded for injury or
death of passengers, the latter
being governed by Sect. 6-A,
pars. 1 to 3, of this Title.
[Comment. Injury to person
and property on the ground is
here omitted, as belonging back
under Section 2.]
(Sect. 6-B.)
(5) [Owner's Action against
Owner.]

Tentative Draft No. 1
[Lacking in Tentative Draft
No. 1.]

(Sect. 6.)
(b)
If a collision within this
State is due to the negligence of
two or more aircraft involved
therein, the liability of the owner
of each aircraft
shall be in proportion to the degree of negligence shown

but if such proportion cannot be
established [or if the degrees of
negligence appear to be equal]
the liability shall be shared
equally.
[Comment. (1)
What liability? Presumably the total
damage on both sides combined?
(2) Words in brackets are
superfluous]
for damage caused to another
aircraft, or to goods on another
aircraft [or to individuals and
property on the ground].
[Comment. Words in brackets belong in Sect. 2.]

(Sect. 6.)
(c)

.

.

.

Such owner may

proceed against the owner of

THE UNIFORM STATE LAW DRAFT

As Re-Written
(a) The owner of any aircraft found liable for injury
caused by a collision as provided in par. (1) of this Sect.
6-B shall in any action by the
owner of another aircraft involved in the collision be liable
to reimburse the latter owner
for
1. Amounts paid for injuiy
or-death of his passengers under Sect. 3 of Title II of this
Act.
2. And amounts paid for
damage or loss of goods shipped
under Sect. 5-D of this Title.
3. And amounts paid for
damage or loss of baggage under
Sect. 3 of this Ttile.
(b)
In such action, where
concurrent negligence of two or
more aircraft has been found,
the rule of par. (4) of this Sect.
6-B, as to proportionate liability,
shall apply.
(Sect. 6-B.)
(6) [Passenger's Action
against Owners.]
(a) [Against CarrierThe owner of each
Owner.]
aircraft carrying passengers for
compensation involved in a collision shall be liable for injury
or death of passengers in his
aircraft on the basis of absolute
liability regardless of negligence, as provided in Section 3,
Title 11, of this Act.
(b)
[Against Colliding
Owner.] (1) The right of action of such passenger, or his
personal representative, also to
recover against the owner of a

Tentative Draft No. 1
any other aircraft involved in
the collision, for negligence,

to recover the amounts paid to
his passengers.
[Lacking in Tentative Draft
No. 1.]
[Lacking in Tentative Draft
No. 1.]
His recovery in such case shall
be in proportion to the degree of
negligence shown, as in the preceding Subsection.

(Sect. 6.)

(d)
The owner of each aircraft carrying passengers for
compensation involved in a collision within this State shall be
liable for injuries to or death
of his own passengers
in accordance 'with the provisions of this Act relating to liability to passengers.
In a suit by such owner's passengers or his personal representative to recover damages for
personal injury or death,
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colliding aircraft for personal
injury or death shall be based on
negligence and shall not be
deemed to be waived by claiming
recovery against the carrierowner as in par. (5) (a) of
this Sect. 6-B.
(Sect. 6-B (5).)
(2) In such action the burden of proof shall be on the
plaintiff to prove the negligence
of the defendant;
and negligence shall not be presumed from the happening of
the accident;
(3)
And in case of liability
established, the defendant in
satisfying the judgment rendered
shall be credited with the sum,
if any, paid or payable under the
provisions of Title II of this
Act to the plaintiff by the
owner of the aircraft carrying
the passenger.
(c) [Contribution between
Owners.]
[Same as in Tentative Draft
No. 1.]

(Sect. 6-B (6).)
(7)
[Shipper's Action for
Goods.]
The shipper of goods damaged
or destroyed in a collision between aircraft shall have the
same rights and remedies against
the owners of such aircraft as

Tentative Draft No. 1

(Sect. 6-d.)
it shall be necessary for the
plaintiff to prove negligence;
negligence'shall not be presumed
from the happening of the accident;
And in the event of a recovery, defendant shall be credited,
on account of the judgment
against him, with the amount if
any paid or payable under the
provisions of this Act to the
passenger or his personal representative by the owner of the
passenger's aircraft.
This Section shall not
(e)
require any plaintiff to proceed
against the owners of colliding
aircraft jointly; but if he proceeds against the owner of only
one aircraft, such owner may
bring action for contribution, in
accordance with the provisions
of this Section, against any or
all of the other aircraft involved
in the collision.
(Sect. 6.)
[Lacking in Tentative DraftNo. 1.]
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are provided for passengers in
par. (5) of this Section 6-B.

Tentative Draft No. 1

(a) except that the liability
of the owner carrying the goods
shall be governed by the provisions of Sect. 5-D of -this Act.
(8)

[Passenger's Baggage.]

[Lacking in Tentative Draft
No. 1.]

[What to provide for this?]
Assumption of
Section -7.
Liabilities.
(1) Every aircraft owner, on
applying for and receiving a
certificate or license for the aircraft, whether issued by Federal
or by State authority, is presumed to have made application
subject to the law of this State
and in particular to the provisions of the present Act.

Section 7. Assumption of
Liability.
No owner shall operate or permit to be operated an aircraft,
except *a public aircraft, over
land in this State unless such
owner assumes the liabilities imposed in this Act.

[Comment. This may help;
it is based on the applicant's
voluntarily asking for a privilege.]
(2)
Every license or certificate for aircraft, issued and accepted, shall contain a statement
that the applicant accepting it is
subject to the provisions of the
Present Act.

and assumption on the part of
the owner of such liabilities will
be conclusively presumed from
the fact of flight over the land
of this State.
"Conclusively
[ Commrent.
presumed" is a fiction, which
few Courts are likely to recognize.
For carriers, the law already
sufficiently recognizes the power
to regulate.
For ground damage and for
collision damage, the weighting
down of claims outside this Statute is sufficient to drive claimants under the statute.
Hence the above clause performs little or no service.]

[Comment. This will help
more; but many States do not
issue their own certificates and
merely recognize the Federal
certificate.
The provision for insurance,
post, is the only sure way to ac.complish the present purpose.]

[Comment. This is futile.
There is no penalty to enforce
it. Suppose he denies that he
"assumed" them?]
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Tentative Draft No. 1
Sect. 8. Service of Process
Sect. 8. Service of Process
on Non-Residents.
on Non-Residents.
[Agent for service of process.]
[Same as in Tentative Draft
[Comment. Is this valid?
No. 1.]
Could it not be improved?]
Sect. 9. Procedure for EnSect. 9. Procedure for Enforcing Liabilities.
forcing Liability.
9-A. [Joinder of Claims.]
(a)
The liability regardless
The liabilities imposed by this of negligence imposed by this
Act, to wit
Act for injuries to individuals
and property on the land shall
(1) for injury to persons and be enforceable only in an action
instituted in the Court, within
property on the land (Title I),
the time, and ;in the manner,
(2) and for injury or death hereinafter in this Section speof passengers and for loss or cified.
[Comment. This Section is
damage of baggage or goods
excellent. Multiplicity of suits,
(Title II),
with variant verdicts, will be the
(3) and for injury, death, or bugbear of the air transport
damage occurring in a collision, companies; it will also seriously
increase the insurance charge.
shall be enforceable only in an
But why not include all three
action, etc., etc. [as in Tentative
of the pqssible liabilities covered
Draft No. 1.]
by Titles I, II, and III, as set
forth opposite? This Section is
especially needed for Title II
(passengers, b a g g a g e, and
goods) under which 98% of the
claims will arise.]
[Same as in Tentative Draft
Pars. (b), (c), (d), (e), (f),
No. 1.]
(g), etc., to (1).
(Sect. 9-B.)
(Sect. 9.)
Sect. 9-B. .[Suits in Other
[Lacking in Tentative Draft
Jurisdictions.]
(1) In case the Court as- No. 1.]
'certains that a suit arising from
an accident the subject of claims
filed under this Act has been
filed in another jurisdiction of
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the United States, and that in
that suit the claim is based on
provisions substantially identical
with the present Uniform Act,
the Court may direct that the
suit filed in this State be discontinued, with a view to complete adjudication of the claims
in a single proceeding,
(2) Upon or before such
discontinuance the Court may
for that purpose direct any depositions to be taken and forwarded, or other assistance be
furnished, to the Court of the
other jurisdiction.
[Comment. The great harassment from which air transport companies ought to be
protected if possible is that of
simultaneous suits by different
claimants in different jurisdictions.]
(Section 9-C.)"
Sect. 9-C. Arbitration.
(1) A contract between the
owner of an aircraft carrying
passengers or goods for hire and
a passenger 6r a shipper, providing for the submission to arbitration of any claim for injury,
death, loss, or damage, shall be
valid if the provision is explicitly set forth in the ticket or
waybill and if the passenger or
the shipper signs such ticket or
waybill.
(2)
It shall be sufficient, in
such ticket or waybill, to state
that the carriage is undertaken
with the provision that any claim
for injury, death, loss, or damage, shall be submitted to arbi-

Tentative Draft No. 1

(Sect. 9.)
[Lacking in Tentative Draft
No. 1.]
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tration according to the rules of
the Code of Arbitration of
the Arbitration Association of
America.
[Comment.
The technical
conditions of air navigation
make a jury-trial unsatisfactory.
It would be desirable to legalize
this measure of more speedy and
effective adjudication.]
TITLE V.

Sect. 10-A. Aircraft Record
of Insurance.
'(a)
[License.] No aircraft,
except a public aircraft, shall be
operated in this State until
(1) either it has applied for
and received a license or certificate of airworthiness as provided in the Act entitled [State
Regulatory Act]
(2) or has filed for record
with the [,State Aviation Commission] a license or certificate
of airworthiness issued by the
Federal Secretary of Commerce,
and has received a certificate of
approval therefor.
[Comment to par. a: The
Uniform Act recommended by
the National Ass'n of State
Aviation Officials in §11 provides: "All owners or operators
of all aircraft shall register the
Federal license of said airmen
and aircraft in such manner as
the Commission may by regulation prescribe."
Already 8 or more States re-.
quire such registration of Federal licenses; 6 or more others

Tentative Draft No. 1

INSTURANCE

Section 10. Insurance Compulsory.
(a) It shall be unlawful for
any person to operate or cause
or permit to be operated an aircraft, except a public aircraft
either on or over the land of this
State, unless the owner of such
aircraft carries insurance against
the liability imposed by this Act
regardless of negligence for injuries to individuals or property
on land.
(b) It shall be unlawful for
any person to operate or cause
or permit to be operated an aircraft carrying passengers for
compensation either on or over
the land of this State unless the
owner of such aircraft carries
insurance against the liability
imposed by this Act regardless
of negligence for injuries to or
death of passengers.
[Comment. 1. The above
sections do not cover collisiondamage.
2. They are futile, for there
is no way of practically preventing or ascertaining violation un-
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require a State license as well as
a Federal license; 6 or more require either the one or the other.
The remaining State laws merely require the possession of a
Federal license.]

(Sect. 10-A.)
(b)
[Airline.] An airline
owner having in service two or
more aircraft in regular operation and starting or stopping in
this State may comply with the
provision of par. (a) by filing
and recording the certificates of
all of its aircraft.
(c)
[Carriage for Hire.]
Aircraft used in carrying passengers for compensation shall
be so designated in the record
made under par. (a) or par. (b)
above.
(d) [Airports.] No aircraft
failing to comply with the provisions of this Sect. 10-A shall
be allowed by the owner or
manager of any airport in this
State to land thereat or to start
therefrom.
Sect. 10-B. Insurance Required. (1) [Exhibit of Policy]. Every owner of aircraft,
on making application to the
[State Aeronautical Commission] for a license or certificate
or for the approval of a Federal
license or certificate, must exhibit to the [Commission], together with copy thereof for
filing, a policy of insurance
covering, in terms referring to

Tentative Draft No. 1
til damage h~s been done, and
then it is too late.
3. Making certificate conditional on showing insurance is
the only effective way, as in
Sect. 10-B or in forbidding airport landing, as in Sect. 10-A
(4).
(Sect. 10.)
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this Act, the liabilities applicable
to such aircraft as declared in
this Act.
(Sect. 10-B.)
(2)
[Kinds of. Liabilities
Covered.] The liabilities to be
covered by such policy shall be

Tentative Draft No. 1

(Sect. 10.)

(a) For any and all aircraft
-the liability defined in Title I
injury to persons and property
on the land)
-and
the liability defined in
Title II (collision damaging a
colliding aircraft and its contents)
(b)
For aircraft carrying
passengers for compensation,
-the liabilities defined in Titles
I and III, as above
-and also the liability defined
in Title II (passengers, baggage,
and goods).
Sect. 10-C. Approved Insurance.
(1) [Certified Assets.] The
insurance must be written by an
insurer
(a) authorized to do business
in this State and approved by
the [Insurance Commissioner]
of this State as showing assets
adequate to cover the liabilities
applicable;

(b) or, certified by the [Insurance Commissioner] of this
State to have been approved for
such purpose after examination
by the Insurance Commission or

(c) To comply with the requirements of this Section, a
person must carry insurance
written by an insurance company authorized to transact
business in this State as in the
State or country in which the
owner of the aircraft is domiciled or in which his principal
place of business is located.
[Comment. This simple provision is too brief and general
to be effective. It must be expanded as in Sect. 10-C.]
[Comment. Tentative Draft
No. 1 refers to an insurer in the
State of the aircraft owner's
"domicile or place of business."
But this is too narrow. Domi-
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other corresponding authority in
some other State [or country?]

[Aggregate Risks.]
(2)
The approval required
(a)
by par. (1) must state that it
was based upon a showing of
liquidatable assets amounting to
[twice?] the aggregate amount
of all risks, written and outstanding during the calendar
month next preceding the filing
of the application for approval,
(Sect. 10-C.)
Or, in case the in(2) (b)
surer has earmarked and deposited with an authorized trust
company the assets specially applicable to aircraft insurance, or
is a member of a syndicate having assets so earmarked, then
the above-mentioned aggregate
may be the aggregate of aircraft
liability risks only.
[Amount of Aggregate.]
(3)
The amounts of risk required
respectively to be covered by
such insurance shall be as follows:
On a single aircraft:
(a)
the liability defined in
-For
Title I of this Act, the maximum
amount named in Sect. 2-D for
such aircraft;
-For the liability defined in
Title II of this Act, the combinde maximum amounts named
in Sects. 3-D, 5B, and 5-D, for
such aircraft;

Tentative Draft No. I
cile, etc., of the owner is here
immaterial. There are only a
few aero-underwriters, almost
all in New York State, and all
that is needed is the approval of
some State that has examined
them.]
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-For the liabilities defined in
Title III of this Act, the combined maximum amounts named
in Sect. 6-B for such aircraft;
(b)
On the aircraft of an
airline operating regularly [4 or
more?] aircraft, a total amount
not exceeding that of [one-half]
the number of such aircraft.
(Sect. 10-C.)
(4) [Form of Policy.] The
policy exhibited must contain
terms and limitations corresponding to the liabilities defined
in this Act, so as to afford coverage in no respect less than any
of those liabilities.

Sect. 10-D.

Tentative Draft No. 1

(Sect. 10.)

[Comment. This is the vital
provision. A policy with exceptions lessening the liabilities
as here defined would be worthless. This was the snag on
which the International Treaty
struck in 1935.]

Renewal of In-

surance.
(1) In case a particular insurer's condition in any month
falls below the requirements of
Sect. 10-C, the [State Insurance Commissioner] shall cancel
the certificate or the approval.
(2) The operator using such
insuiance shall be notified thereof, allowing him 10 days to
supply other adequate insurance.
(3) On his default to do so,
the [State Insurance Commissioner] shall notify the [State
Aviation Commissioner] and the
Director of the Federal Bureau
of Air Commerce, and the license or certificate of such aircraft or airline shall be suspended.
Section 10-E. Display of Insurance Notice.

(Section 10.)

THE UNIFORM STATE LAW DRAFT

As Re-Written
(1) [Insured.] In every aircraft required by this Act to
carry insurance
and at every airport used by
an airline
and on every ticket issued by
an owner carrying passengers
for hire
the owner shall display a
signed statement that his aircraft
is insured against liability for
damage as provided in this Act.
Section 10-F. Suits.
(1)
[Joinder of Insurer.]
In an action to recover under
this Act for injury, death, loss,
or damage, the insurer of any
owner may be joined as a party.
(2)
[Adjustment of All
Claims] After any accident to
an aircraft likely to give rise
to claims against the owner of
the aircraft for compensation,
the insurer may decline to pay
any amounts until authorized by
an order of Court obtained in
the proceeding provided in Section 9 of this Act.
TITLE

VI.

Tentative Draft No. 1
(d)
Every person required
by this Section to carry insurance shall carry in the aircraft
which is being operated on or
over the land of this State a
certificate issued by the duly
authorized agent of his insurance carrier evidencing valid insurance coverage as required by
this Section.

[Lacking in Tentative Draft
No. 1.]

DEATH CLAIMS

Section 11. Claims Based Upon Death.
(1)
[Party.] For recovery
of damages for death, or for
pain and suffering incurred by
a person since deceased, and
based on any of the liabilities
declared in the preceding Sections of this Act, the action shall
be maintainable by the party entitled to maintain such actions
under the general laws of this
State.

Section 11.

Distribution, of

Amounts Recovered for Death.
[Lacking in Tentative Draft

No. 1.]
[Comment. This paragraph
opposite saves from the constant
repetition of the words "personal representative" throughout
the Act.
Moreover, in some States the
widow is the party entitled to
sue, and in other States there
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(2) [Distribution.] The distribution of amounts recoverable
under this Act for death shall
be governed by the provisions of
the Act approved .............

Tentative Draft No. 1
are differences.
Furthermore,
in some States there is recovery
both for suffering before death
and for loss to the beneficiaries
after death. Hence the necessity for a paragraph like this,
adaptable in every state.]
The distribution of amounts
recoverable by personal representatives under the provisions
of this Act for death shall be
distributed as provided in the

entitled ..........

Act approved the ........ day
of ....... one thousand ......

[applicable to recovery
death by wrongful act.]

for

(Title VI.) Sect. 11 (3).
(3)
[Priority.] In any
-award or verdict rendered for
compensation due under the provisions of this Act, where the
limited maximum is not sufficient to discharge all claims, priority shall be given so as to secure the full discharge of claims
for death or personal injury.

entitled

".......

..............

[applicable to recovery for death
by wrongful act.]
(Sect. 11.)
[Lacking in Tentative Draft
No. 1.]

